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January 22, 2011 

 

This version #3 removes “used pallets” from Amendment 2 as recommend by Assembly member 

Mike Musick. A document provided by Assembly member Natalie Howard led to earlier changes 

in Amendment 2. 

 

Dear Members of the Assembly and Mayor Hopkins, 

 

For Assembly consideration, I am proposing three amendments to our current Air Quality 

Ordinance 2010-28, not to the "effect" of Prop A, but rather to improve air quality control: 

 

1) to prohibit improper or injurious misuse of a heating appliance (a new subsection under 

8.21.020) and to define improper or injurious misuse(partial amendment of 8.21.010 

Definitions); 

2) various changes amending subsection 8.21.020 E. Prohibited Fuels in the Non-Attainment 

Area); and  

3) various changes necessary to change the meaning of pellet stove and remove “used” from one 

section (as recommended by the Mayor). 

 

These amendments do not modify the effect (or intent) of Prop A according to AS 29.26.190(a) 

which states:  

 

The effect of an ordinance or resolution may not be modified or negated within two years 

after its effective date if adopted in an initiative election or if adopted after a petition that 

contains substantially the same measure has been filed. 

 

Proposition A: the Home Heating Protection Act reads: “The borough shall not ban, prohibit, or 

fine residents for the use of home heating devices.”  

 

What is the “effect” of Prop A? The “effect” of Proposition A relates to the “use” which means 

something like “proper use” or proper operation” and must not be misconstrued to mean its 

opposite. The opposite of “use” of home heating devices is “misuse” of home heating devices. 

As long as any air quality control amendments considered by the Assembly are confined to the 

“misuse” of home heating devices, not their proper use or operation, there should be little 

concern about violating AS 29.26.190(a).  

 

An alternative reading of Prop A, one I call Prop X is thus: “The borough shall not ban, prohibit, 

or fine residents for the use or misuse of home heating devices.” Prop X has a very different 

“effect” and intent. Voters approved Prop A as written, not Prop X.  

 

If someone tells you Prop A implies the intent of Prop X, I’d say find a better advisor. Yet even 

then, if you must operate under absolutely contorted logic and forced to define “use” to mean 

“either use or misuse,” there is still an ample body of law affirming the Assembly retains sole 

and unfettered authority to establish any local air quality control program and enforce air 

pollution control with penalties as they see fit. Review: Alaska Statutes 29.35.055, FNSB codes 

1.02.020 A.7. and 1.02.040 A.3., and the Oct. 2009 voter-approved Prop B which affirmed 

http://www.aqfairbanks.com/wp-content/uploads/Final-fairbanks-pm2.5-ordinance-2010-28.pdf
http://www.aqfairbanks.com/wp-content/uploads/Final-fairbanks-pm2.5-ordinance-2010-28.pdf
http://www.aqfairbanks.com/wp-content/uploads/Final-fairbanks-pm2.5-ordinance-2010-28.pdf
http://touchngo.com/lglcntr/akstats/Statutes/Title29/Chapter26/Section190.htm
http://co.fairbanks.ak.us/ClerksOffice/Elections/GeneralInfo_RegularAndServiceAreaElections/RegularElections/2010/ORDINANCE%20AS%20SUBMITTED%20BY%20CITIZENS%20INITIATIVE_HomeHeatingProtectionAct.pdf
http://touchngo.com/lglcntr/akstats/Statutes/Title29/Chapter35/Section055.htm
http://www.codepublishing.com/ak/fairbanksnorthstarborough/html/FairbanksNSB01/FairbanksNSB0102.html#1.02.020
http://www.codepublishing.com/ak/fairbanksnorthstarborough/html/FairbanksNSB01/FairbanksNSB0102.html#1.02.040
http://co.fairbanks.ak.us/ClerksOffice/Elections/ElectionHistoryPDFs/Index%20of%20Propositions.pdf
http://co.fairbanks.ak.us/ClerksOffice/Elections/ElectionHistoryPDFs/Index%20of%20Propositions.pdf
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authority for the local PM 2.5 program. Also review The Constitution of the State of Alaska, 

including Article 1.1 recognizing inherent rights and corresponding obligations. A voter-

approved initiative legalizing bank robbery cannot be accepted under Article 1.1 of our 

Constitution. 

 

There would have needed to be no careful examination of this concept of voter intent if Prop A 

had instead read: “The borough shall not ban, prohibit, or fine residents for the proper use of 

home heating devices.” But then we wouldn’t have wasted 10 months going off the rails which 

quite deftly may have been the subversive effect and intent of Prop A. 

 

Voters approved the Prop A initiative, as written. Unchanged, it becomes Borough code, 

effective the date of certification of the election, Oct. 12, 2010. As it is an initiative, Prop A 

cannot repeal existing ordinance. Only a referendum can repeal existing ordinance; an initiative 

is only able to establish new code. With no action required of the Assembly or the Mayor, Prop 

A was already established as code by the approval of FNSB voters. 

 

Costs of ineffective action include the loss of Federal highway dollars and all those jobs, 2-1 

offsets required of all new or modified point source air permits, and jeopardizing Eielson Air 

Force Base through the BRAC process (fast approaching in 2013). The consequences of gutting 

current ordinance or failing to strengthen it adequately are grave for public health and the 

economic future of our community. Assembly members could ask borough staff for the numbers 

for 2007-2010 to understand the trend. Borough staff may also have maps showing area sources 

and monitoring records of PM 2.5 concentrations over our community.  

 

In the accompanying document please find my recommended package of amendments, a finding 

of fact, and a resolution for your consideration. I also support a third amendment addressing 

changes relating to the definitions of pellet stoves, which were largely included in the proposed 

Mayor’s draft 2011-03, version 1/13/2011.  

 

Please consider this recommended amendment package as you go forward on behalf of our 

community to consider options and other proposed changes to local ordinance to address the 

grave problem of winter smoke in our community. As borough control measures have been 

delayed, the smoke has grown worse. Any action on the part of the borough must be assessed for 

its effectiveness, because an insufficient solution does no good at all. 

 

I would be pleased to meet with you individually to discuss this package further. 

 

Yours sincerely, 

 

Sylvia Schultz, 455-6909 home 

1070 Molly Road 

Fairbanks, AK 99709 

cleanairfairbanks@gmail.com 

http://cleanairfairbanks.wordpress.com 

http://ltgov.state.ak.us/services/constitution.php?
2011-03,%201/13/2011%20version
mailto:cleanairfairbanks@gmail.com
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1/22/2011 by Sylvia Schultz, 455-6909 home, cleanairfairbanks@gmail.com 

Disclaimer: I’m not a lawyer and this is not intended to constitute, or substitute, for legal advice. 

 

Included in this Recommended Assembly Package and Relevant Laws: 

Pages 1-3: Recommended Assembly Amendment and Resolution Package 

Pages 4-6: Assembly Options and Considerations 

Page 7: If the Assembly Finds Prop A is a Referendum, Not an Initiative 

Page 8-12: Law on Prop A - State Constitution, Statutes, Regulations, and FNSB Code 

 

Recommended Assembly Amendment and Resolution Package 

 

Finding of Fact A (Prop A is an initiative) 

 

The Home Heating Protection Act proposed and enacted a new local law and is therefore an 

initiative (Alaska Constitution, Article 11.1). Accordingly, per Article 11.6: “An initiated law 

...may be amended at any time.” For municipal governments, an initiated law “becomes effective 

upon certification of the election, unless a different effective date is provided in the ordinance or 

resolution” per AS 29.26.170(d). Proposition A provided for an effective date “on certification of 

the election.” As the election results were certified on Oct. 12, 2010, the Home Heating 

Protection Act is Borough code already. The effect of an ordinance or resolution may not be 

modified or negated within two years after its effective date if adopted in an initiative election, 

per AS 29.26.190(a). Constitutional protections such as those for the inherent rights of all 

persons (1.1) also apply and are controlling if found in conflict with state law such as AS 

29.26.190(a). 

 

Resolution A (assumes Finding A) 

 

We, the Assembly of the FNSB, do hereby acknowledge that Proposition A was approved by 

voters on October 5, 2010 as an initiative to enact a new local law, The Home Heating Protection 

Act. The act provided for its own classification, “This ordinance is of a general and permanent 

nature and shall become a part of the code of the Fairbanks North Star Borough.” The act also 

provided for an effective date “on certification of the election.” Borough officials certified the 

Oct. 5 election on Oct. 12, 2010. Thus, Proposition A is already Borough code as required by AS 

29.26.170(d). This resolution is not intended to represent Assembly approval of Proposition A as 

an ordinance authorizing Proposition A, such as described in AS 29.35.055. 

 

Amendment 1: adds a new subsection and definition to current AQ ordinance 2010-28 (assumes 

Finding A and Resolution A) 

 

[For the purposes of this section, appliance is defined in the current FNSB Air Quality Ordinance 

2010-28 as “a device or apparatus that is manufactured and designed to utilize energy.”] 

 

Adds a new subsection to 8.21.020: 

Improper or injurious misuse of an appliance is hereby prohibited. 

 

8.21.010 Definitions is partially amended as follows: 

mailto:cleanairfairbanks@gmail.com
http://co.fairbanks.ak.us/ClerksOffice/Elections/GeneralInfo_RegularAndServiceAreaElections/RegularElections/2010/ORDINANCE%20AS%20SUBMITTED%20BY%20CITIZENS%20INITIATIVE_HomeHeatingProtectionAct.pdf
http://touchngo.com/lglcntr/akstats/Statutes/Title29/Chapter26/Section170.htm
http://touchngo.com/lglcntr/akstats/Statutes/Title29/Chapter26/Section190.htm
http://co.fairbanks.ak.us/ClerksOffice/Elections/GeneralInfo_RegularAndServiceAreaElections/RegularElections/2010/ORDINANCE%20AS%20SUBMITTED%20BY%20CITIZENS%20INITIATIVE_HomeHeatingProtectionAct.pdf
http://co.fairbanks.ak.us/ClerksOffice/Elections/GeneralInfo_RegularAndServiceAreaElections/RegularElections/2010/ORDINANCE%20AS%20SUBMITTED%20BY%20CITIZENS%20INITIATIVE_HomeHeatingProtectionAct.pdf
http://co.fairbanks.ak.us/ClerksOffice/Elections/GeneralInfo_RegularAndServiceAreaElections/RegularElections/2010/ORDINANCE%20AS%20SUBMITTED%20BY%20CITIZENS%20INITIATIVE_HomeHeatingProtectionAct.pdf
http://touchngo.com/lglcntr/akstats/Statutes/Title29/Chapter26/Section170.htm
http://touchngo.com/lglcntr/akstats/Statutes/Title29/Chapter26/Section170.htm
http://touchngo.com/lglcntr/akstats/Statutes/Title29/Chapter26/Section170.htm
http://www.aqfairbanks.com/wp-content/uploads/Final-fairbanks-pm2.5-ordinance-2010-28.pdf
http://www.aqfairbanks.com/wp-content/uploads/Final-fairbanks-pm2.5-ordinance-2010-28.pdf
http://www.aqfairbanks.com/wp-content/uploads/Final-fairbanks-pm2.5-ordinance-2010-28.pdf
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Improper or injurious misuse—use of a heating appliance in such a way that its use constitutes 

misuse. This definition includes, but is not limited to: 

1) using injurious or prohibited materials as fuel;  

2) use in a manner contrary to manufacturer’s recommendations; or 

3) use in a manner that is injurious to public health or welfare. 

 

Amendment 2 (prohibited fuels subsection)  

 

Subsection 8.21.020 E. 1. is hereby amended as follows. 
E. Prohibited Fuels in the Non-Attainment Area. 

No person shall burn in the non-attainment area any of the following items in a solid fuel burning 

appliance, masonry heater, pellet fuel-burning appliance, cook stove, or fireplace [OR PELLET 

STOVE]: 

 

1. Any wood that does not meet the definition of clean wood and, after September 1, 2011, has more 

than 20% moisture content. 

2. Garbage, 

3. Tires, 

4. Materials containing plastic or rubber, 

5. Waste petroleum products, 

6. Paints and paint thinners, 

7. Chemicals, 

8. Glossy or colored papers, 

9. Construction and demolition debris, 

10. Plywood, 

11. Particleboard, 

12. Saltwater driftwood, 

13. Manure, 

14. Animal carcasses, [AND] 

15. Asphalt products, [.] 

16. Contaminated wood pallets, 

17. Any material not intended by a manufacturer for use as a fuel in a heating appliance, and 

18. Any other materials that when combusted generate noxious,  poisonous, or injurious fumes. 
 

Amendment 3 (as requested by the Mayor, plus similar change in 8.21.040 B. 1.) 

 

8.21.010 Definitions is partially amended as follows 

In this Chapter 8.21 FNSBC, the following definitions apply:  

B. Appliance—a device or apparatus that is manufactured and designed to utilize energy and 

which does not require a stationary source air quality permit from the State of Alaska under Title 

18 of the Administrative Code Chapter 50.  

 

P. Pellet Fuel-burning Appliance— a closed combustion, vented pellet burning appliance with 

automatic components creating an active air flow system, sold with the hopper and auger 

combination as integral parts, and designed, warranted, safety listed, and advertised by the 

manufacturer specifically to be fueled by pellets of sawdust, wood products and other biomass 

materials while prohibiting the use of cordwood [APPLIANCE EQUIPPED WITH A FUEL 
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FEED MECHANISM FOR BURNING PROCESSED PELLETS OF SOLID FUEL OF A 

SPECIFIED SIZE AND COMPOSITION] 

 

[Q. PELLET STOVE—A NON-HYDRONIC PELLET FUEL-BURNING APPLIANCE 

DESIGNED TO BE INSTALLED WITHIN THE LIVING QUARTERS OF A 

BUILDING.] 

 

T. Solid fuel burning appliance—any appliance, unless specifically excluded from this definition, 

designed to produce heat by burning non-gaseous and non-liquid fuels. This definition includes, 

but is not limited to:  

Wood Stoves; 

Coal Stoves; 

Wood- [OR PELLET] fired Hydronic Heaters; 

Wood-fired Furnaces; 

Coal-fired Hydronic Heaters; and  

Coal-fired Furnaces. 

 

The following appliances are specifically excluded from this definition:  

Masonry Heaters;  

Pellet Fuel-burning Appliances; 

[PELLET STOVES;] 
Cook Stoves; and  

Fireplaces. 

 

8.21.020 F. 1. is hereby amended as follows: 

1. No person shall sell or lease a solid fuel burning appliance in the borough that does not meet 

the emissions limits established in 8.21.020 A. unless the buyer signs an affidavit, on a form 

prescribed by the Borough, that the appliance will not be installed [OR USED] in the non-

attainment area. 

 

Subsection 8.21.040 B. 1. is hereby amended as follows.  

Residents shall be requested to voluntarily stop operation of solid fuel burning appliances, pellet 

fuel-burning appliances [PELLET STOVES], and masonry heaters in the non-attainment area. 

 

 

Text to be added is underlined 

Text to be deleted is [BRACKETED & CAPITALIZED] 
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Assembly Options and Considerations 

 

1. Recommended Package for Local Control: Finding of Fact A, Resolution A, and 

Amendments 1-3. 

 

Proposition A: the Home Heating Protection Act took effect as a new borough code when the 

election was certified Oct. 12, 2010, according to AS 29.26.170(d). As an initiative, Prop A 

cannot repeal existing ordinance, as that power is reserved for the referendum, AS 

29.26.180(d). In addition, nothing written in Prop A directs repeal of existing ordinance. 

 

Only the Assembly, per AS 29.35.055, can establish a local air quality control program, 

which is why saying Prop A requires the Assembly to weaken the current FNSB Air Quality 

Ordinance 2010-28 is simply false. Just because Prop A was approved by voters does not 

make it acceptable or even lawful to approve amendments in its name that remove 

protections for our air and residents. In FNSB code under 1.02.020 A. 7, the Borough has the 

general power to enforce an ordinance and to prescribe a penalty for violation of an 

ordinance. For over 40 years, under 1.02.040 conferred areawide powers, subsection 3, the 

Borough has retained the areawide power to provide air pollution control in accordance with 

AS 46.03.  

 

Local control can be more targeted and cost-efficient. Most residents favor local control. In 

Oct. 2009 voters approved Prop B which affirmed authority for the local PM 2.5 program 

 

Amendments 1 and 2 retain local control by defining and prohibiting improper or injurious 

misuse of a heating appliance while Resolution A acknowledges voter approval of Prop A 

and its incorporation into Borough code. The improper or injurious misuse amendments 

simply make current ordinance consistent with the Constitution of the State of Alaska’s 

statement of inherent rights and corresponding obligations in Article 1.1. Proposition A: the 

Home Heating Protection Act does not specify that “The borough shall not ban, prohibit, or 

fine residents for IMPROPER OR INJURIOUS MISUSE of home heating devices.” Prop A 

reads “use,” which can only be construed to mean “proper use.”  

 

Contesting Assembly approval of the Amendments 1-3 on the grounds that they amend “the 

effect” of Prop A and thus violate AS 29.26.190(a) is a stretch. There’s no evidence that 

voter intent was to make improper or injurious misuse lawful. Improper or injurious misuse 

of a heating appliance is not a protected inherent right under Article 1.1 of the Alaska 

Constitution. The Assembly has the authority to prohibit improper or injurious misuse under 

AS 29.35.055, Local Air Quality Control Program and this authority would be supported by 

the Constitution and State statutes. 

 

Amendment 2 of the Prohibited Fuels in the Non-attainment Area subsection incorporates the 

Mayor’s change for “pellet stove,” extends its coverage to all solid fuel-heating appliances 

including listed appliances that are exempt from that definition (yet still burn solid fuel), and 

adds “other materials that…” to the prohibited fuel list. From the City of Berkeley document 

shared by Assembly member Natalie Howard, I drew new ideas to include on the prohibited 

list: “16. Contaminated wood pallets, 17. Any material not intended by a manufacturer for 

http://co.fairbanks.ak.us/ClerksOffice/Elections/GeneralInfo_RegularAndServiceAreaElections/RegularElections/2010/ORDINANCE%20AS%20SUBMITTED%20BY%20CITIZENS%20INITIATIVE_HomeHeatingProtectionAct.pdf
http://touchngo.com/lglcntr/akstats/Statutes/Title29/Chapter26/Section170.htm
http://touchngo.com/lglcntr/akstats/Statutes/Title29/Chapter26/Section180.htm
http://touchngo.com/lglcntr/akstats/Statutes/Title29/Chapter26/Section180.htm
http://touchngo.com/lglcntr/akstats/Statutes/Title29/Chapter35/Section055.htm
http://www.aqfairbanks.com/wp-content/uploads/Final-fairbanks-pm2.5-ordinance-2010-28.pdf
http://www.aqfairbanks.com/wp-content/uploads/Final-fairbanks-pm2.5-ordinance-2010-28.pdf
http://www.aqfairbanks.com/wp-content/uploads/Final-fairbanks-pm2.5-ordinance-2010-28.pdf
http://www.codepublishing.com/ak/fairbanksnorthstarborough/html/FairbanksNSB01/FairbanksNSB0102.html#1.02.020
http://www.codepublishing.com/ak/fairbanksnorthstarborough/html/FairbanksNSB01/FairbanksNSB0102.html#1.02.040
http://touchngo.com/lglcntr/akstats/Statutes/Title46/Chapter03.htm
http://co.fairbanks.ak.us/ClerksOffice/Elections/ElectionHistoryPDFs/Index%20of%20Propositions.pdf
http://co.fairbanks.ak.us/ClerksOffice/Elections/ElectionHistoryPDFs/Index%20of%20Propositions.pdf
http://ltgov.state.ak.us/services/constitution.php?
http://co.fairbanks.ak.us/ClerksOffice/Elections/GeneralInfo_RegularAndServiceAreaElections/RegularElections/2010/ORDINANCE%20AS%20SUBMITTED%20BY%20CITIZENS%20INITIATIVE_HomeHeatingProtectionAct.pdf
http://co.fairbanks.ak.us/ClerksOffice/Elections/GeneralInfo_RegularAndServiceAreaElections/RegularElections/2010/ORDINANCE%20AS%20SUBMITTED%20BY%20CITIZENS%20INITIATIVE_HomeHeatingProtectionAct.pdf
http://touchngo.com/lglcntr/akstats/Statutes/Title29/Chapter26/Section190.htm
http://touchngo.com/lglcntr/akstats/Statutes/Title29/Chapter35/Section055.htm
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use as a fuel in a heating appliance, and 18. Any other materials that when combusted 

generate noxious,  poisonous, or injurious fumes. 

 

Amendment 3 incorporates the various amendments in definitions, changes for “pellet stove” 

and deletion of the phrase “OR USED” in 8.21.020 F. 1, per the Mayor’s draft 2011-03. Also 

includes a change for “pellet stoves” that had not been included in earlier drafts. 

 

The recommended package incorporates a considered balance of voluntary measures and 

moderate control measures integrated into the current FNSB Air Quality Ordinance 2010-28. 

The recommended amendments support the borough’s self-interest in meeting attainment. 

 

May allow for the continued use of wood and coal stoves and boilers in the nonattainment 

area that is not improper or injurious. If attainment is not met, then the proper use of all 

heating appliances is at grave risk. Other lesser PM 2.5 sources will begin to endure 

tightened Federal, and possibly State, rules. 

 

Does not preclude State legislative or administrative action in any regard. 

 

2. State Control Package: Mayor’s draft 2011-03 and perhaps approve a resolution 

requesting the State take over air quality control (undrafted). 

 

While not incorporating Proposition A: the Home Heating Protection Act’s voter-approved 

language into code per se, Prop A is being used to justify a sweeping repeal of subsections 

fundamental to any air quality control program. 

 

Reconciles Prop A with the current FNSB Air Quality Ordinance 2010-28 by gutting the 

mandatory AQ provisions and standards. Reluctantly or not, the effect is one and the same. 

 

Inevitably triggers the loss of local control and assertion of State control. Any State-run air 

pollution control program will have to pay for itself in fees and fines. Whether a resolution 

requesting State control is approved or not, State control is the outcome, per AS 46.14.410. 

Inadequacy of Local Program. Most residents do not favor state control. 

 

Approving a resolution requesting State control communicates the Assembly’s intentions to 

the State and to residents so that responsibilities and accountability can be promptly revised 

and clarified. In particular, revisions of Alaska DEC-FNSB MOU for air pollution control, 

Jan. 2010 are necessary. DEC will need to substantially step up its efforts to protect residents 

from smoke pollution. The resolution is a way to put DEC on notice that they must protect 

our residents, because the Borough can’t (or won’t I’d say). If the Assembly isn’t 

comfortable announcing our need for State control, perhaps the Assembly should work 

creatively to avoid that outcome (see recommended option above). 

 

Counts on DEC to “save” us. But, can they do it alone? For years residents have pleaded for 

relief from harmful levels of air pollution that on many days during the winter are the worst 

in the nation. And now the economy is at risk from EPA sanctions and the 2013 BRAC 

round. There is no record that Alaska DEC has ever levied a fine, ordered air pollution to 

2011-03,%201/13/2011%20version
http://www.aqfairbanks.com/wp-content/uploads/Final-fairbanks-pm2.5-ordinance-2010-28.pdf
http://cleanairfairbanks.wordpress.com/2011/01/11/woodsmoke-hogs-the-pie-chart/
2011-03,%201/13/2011%20version
http://co.fairbanks.ak.us/ClerksOffice/Elections/GeneralInfo_RegularAndServiceAreaElections/RegularElections/2010/ORDINANCE%20AS%20SUBMITTED%20BY%20CITIZENS%20INITIATIVE_HomeHeatingProtectionAct.pdf
http://www.aqfairbanks.com/wp-content/uploads/Final-fairbanks-pm2.5-ordinance-2010-28.pdf
http://touchngo.com/lglcntr/akstats/Statutes/Title46/Chapter14/Section410.htm
http://touchngo.com/lglcntr/akstats/Statutes/Title46/Chapter14/Section410.htm
http://touchngo.com/lglcntr/akstats/Statutes/Title46/Chapter14/Section410.htm
http://www.dec.state.ak.us/air/anpms/doc-anpms/fnsb_mou_jan10.pdf
http://www.dec.state.ak.us/air/anpms/doc-anpms/fnsb_mou_jan10.pdf
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stop, or even found an air quality violation from an unpermitted (non-power plant) heating 

appliance in the borough. Ever. DEC doesn’t authorize overtime for their inspectors, limiting 

complaint inspection outside regular working hours. Just two winter exceedance days of 

smoke--a weekend--are enough to keep the Borough in perpetual nonattainment; currently 

we have dozens of nonattainment days each winter. Per FNSB air quality monitoring data, 

the trend between 2007 - 2009 was that the level of improvement needed to meet attainment 

grew 5% annually, reaching 20% improvement necessary in 2009. Twenty percent is nearly 

twice as much PM 2.5 as generated from all the power plants together. In other words, shut 

down the local power plants and refinery and we’re still not be in the attainment ballpark.  

 

Utilizes voluntary measures but strikes even the moderate control measures. Under plays the 

current Assembly ability to support the Borough’s self-interest in meeting PM 2.5 attainment. 

By legislatively approving the sweeping changes to the AQ ordinance, a future Assembly’s 

confidence to take a stronger role is undercut, possibly for two years. 

 

Drops the ball on local government protecting local citizens from harm. The public record of 

a community of people suffering in the smoke has been made clear in public testimony and 

hundreds of complaints filed with the borough. Those who stridently insist that only 

voluntary measures be used to control the smoke doom the program’s success before it even 

begins. Every available remedy must be used to abate the smoke and help residents who have 

endured the injuries from being inundated by smoke in their yards and entering their homes. 

 

Risks the proper and non-injurious use wood and coal stoves and boilers and even pellet 

stoves in the nonattainment area during weather conditions likely to lead to poor air quality. 

 

Approving changes to local AQ ordinance will likely moot legal challenge under AS 

29.35.055, Local Air Quality Control Program. 

 

May open the Borough to legal challenge regarding improper application of AS 29.26.170 

(d), Initiative Election as justification to repeal current ordinance, a power reserved for the 

referendum, AS 29.26.180(d). 

 

Also may open the Borough to legal challenge regarding improper application of AS 

29.26.170(d). Voter-approved initiative language must be included in Borough code as 

authorized by the passage of the initiative. Prop A took effect when the election was certified 

on Oct. 12, 2010, yet hasn’t shown up in code. 

 

May open the Borough to possible legal challenge that our code does not adequately protect 

inherent rights guaranteed under the Constitution of the State of Alaska or other statutes and 

regulations.  

 

Incorporates the Mayor’s various amendments in definitions and deletion of the phrase “OR 

USED” in 8.21.020 F. 1, per the Mayor’s draft 2011-03. These various amendments are also 

incorporated in Amendment 3 in the Recommended Package for Local Control, see above. 

http://cleanairfairbanks.wordpress.com/2011/01/11/woodsmoke-hogs-the-pie-chart/
http://cleanairfairbanks.wordpress.com/2011/01/11/woodsmoke-hogs-the-pie-chart/
http://cleanairfairbanks.wordpress.com/2011/01/11/woodsmoke-hogs-the-pie-chart/
http://touchngo.com/lglcntr/akstats/Statutes/Title29/Chapter35/Section055.htm
http://touchngo.com/lglcntr/akstats/Statutes/Title29/Chapter35/Section055.htm
http://touchngo.com/lglcntr/akstats/Statutes/Title29/Chapter35/Section055.htm
http://touchngo.com/lglcntr/akstats/Statutes/Title29/Chapter26/Section170.htm
http://touchngo.com/lglcntr/akstats/Statutes/Title29/Chapter26/Section170.htm
http://touchngo.com/lglcntr/akstats/Statutes/Title29/Chapter26/Section170.htm
http://touchngo.com/lglcntr/akstats/Statutes/Title29/Chapter26/Section180.htm
http://touchngo.com/lglcntr/akstats/Statutes/Title29/Chapter26/Section170.htm
http://touchngo.com/lglcntr/akstats/Statutes/Title29/Chapter26/Section170.htm
http://touchngo.com/lglcntr/akstats/Statutes/Title29/Chapter26/Section170.htm
http://ltgov.state.ak.us/services/constitution.php?
2011-03,%201/13/2011%20version
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If the Assembly Finds Prop A is a Referendum, Not an Initiative 

 

Finding of Fact B (Prop A as referendum) 

Prop A rejects sections of the Air Quality Ordinance and is therefore a referendum (The 

Constitution of the State of Alaska, Article 11.1). Accordingly, per Article 11.6, “an act rejected 

by referendum is void thirty days after certification.” Article 11.7 restricts referendum from 

being applied to dedications of revenue, to appropriations, to local or special legislation, or to 

laws necessary for the immediate preservation of the public peace, health, or safety. For 

municipal governments, a law repealed by referendum becomes suspended “effective on 

certification of the election,” per AS 29.26.180(d). 

 

[Finds that under the Constitution Prop A is a referendum and follows the laws applicable to 

referendum including Title 29 which applies to municipalities.] 

 

 

Resolution B (assumes Finding B) 

We, the Assembly of the FNSB, do hereby acknowledge that Proposition A was approved by 

voters on October 5, 2010 as a referendum to reject sections of the Air Quality Ordinance, an act 

of the Assembly. The Constitution of the State of Alaska, Article 11.7 restricts referendum from 

applying to laws necessary for the immediate preservation of the public peace, health, or safety. 

Also, the FNSB Air Quality Ordinance 2010-28 (approved 6/10/2010) was approved, in part, to 

protect the “health and well-being of borough residents” (lines 32 & 33). Clearly the Air Quality 

Ordinance is necessary for the preservation of public health and public safety. The health 

impacts of woodsmoke have been clearly documented in scientific papers. Additionally, many 

residents have submitted public testimony of health impacts from smoke and the borough has 

recorded hundreds of smoke complaints from residents. Thus, Prop A is not a lawful referendum 

and cannot be included in Borough code.  

 

[Prop A is not included in borough code. Current AQ ordinance and fines for air quality 

violations are retained. Amendments 1-3 may also be considered.] 

 

 

 

http://ltgov.state.ak.us/services/constitution.php?
http://ltgov.state.ak.us/services/constitution.php?
http://ltgov.state.ak.us/services/constitution.php?
http://touchngo.com/lglcntr/akstats/Statutes/Title29/Chapter26/Section180.htm
http://ltgov.state.ak.us/services/constitution.php?
http://www.aqfairbanks.com/wp-content/uploads/Final-fairbanks-pm2.5-ordinance-2010-28.pdf
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Law on Prop A - State Constitution, Statutes, Regulations, and FNSB Code 

 

The Constitution of the State of Alaska: http://ltgov.state.ak.us/services/constitution.php? 

 

Sections of the Alaska State Constitution Relevant to Prop A 

 

Article 1 - Declaration of Rights 

§ 1. Inherent Rights 

This constitution is dedicated to the principles that all persons have a natural right to life, 

liberty, the pursuit of happiness, and the enjoyment of the rewards of their own industry; that all 

persons are equal and entitled to equal rights, opportunities, and protection under the law; and 

that all persons have corresponding obligations to the people and to the State. 

 

Article 7 - Health, Education and Welfare 

§ 4. Public Health 

The legislature shall provide for the promotion and protection of public health. 

 

§ 5. Public Welfare 

The legislature shall provide for public welfare. 

 

Article 11 - Initiative, Referendum, and Recall 

§ 1. Initiative and Referendum 

The people may propose and enact laws by the initiative, and approve or reject acts of the 

legislature by the referendum. 

 

§ 4. Initiative Election 

An initiative petition may be filed at any time. The lieutenant governor shall prepare a ballot title 

and proposition summarizing the proposed law, and shall place them on the ballot for the first 

statewide election held more than one hundred twenty days after adjournment of the legislative 

session following the filing. If, before the election, substantially the same measure has been 

enacted, the petition is void. [Amended 1970] 

 

§ 5. Referendum Election 

A referendum petition may be filed only within ninety days after adjournment of the legislative 

session at which the act was passed. The lieutenant governor shall prepare a ballot title and 

proposition summarizing the act and shall place them on the ballot for the first statewide 

election held more than one hundred eighty days after adjournment of that session. [Amended 

1970] 

 

§ 6. Enactment 

If a majority of the votes cast on the proposition favor its adoption, the initiated measure is 

enacted. If a majority of the votes cast on the proposition favor the rejection of an act referred, it 

is rejected. The lieutenant governor shall certify the election returns. An initiated law becomes 

effective ninety days after certification, is not subject to veto, and may not be repealed by the 

http://ltgov.state.ak.us/services/constitution.php?
http://ltgov.state.ak.us/services/constitution.php
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legislature within two years of its effective date. It may be amended at any time
1
. An act rejected 

by referendum is void thirty days after certification. Additional procedures for the initiative and 

referendum may be prescribed by law. [Amended 1970] 

 

§ 7. Restrictions 

The initiative shall not be used to dedicate revenues, make or repeal appropriations, create 

courts, define the jurisdiction of courts or prescribe their rules, or enact local or special 

legislation. The referendum shall not be applied to dedications of revenue, to appropriations, to 

local or special legislation, or to laws necessary for the immediate preservation of the public 

peace, health, or safety. 

 

Article 12 - General Provisions 

§ 5. Oath of Office 

All public officers, before entering upon the duties of their offices, shall take and subscribe to the 

following oath or affirmation: "I do solemnly swear (or affirm) that I will support and defend the 

Constitution of the United States and the Constitution of the State of Alaska, and that I will 

faithfully discharge my duties as . . . to the best of my ability." The legislature may prescribe 

further oaths or affirmations. 

 

 

Alaska Statutes: http://touchngo.com/lglcntr/akstats/Statutes.htm 

 

AS 29.26.100. Reservation of powers. 

The powers of initiative and referendum are reserved to the residents of municipalities, except 

the powers do not extend to matters restricted by art. XI, Sec. 7 of the state constitution. 

 

AS 29.26.110. Application for petition. 

(a)(4) would be enforceable as a matter of law. 

 

AS 29.26.170. Initiative Election. 

(d) If a majority vote favors the ordinance or resolution, it becomes effective upon certification 

of the election, unless a different effective date is provided in the ordinance or resolution. 

 

AS 29.26.180. Referendum Election. 

(d) If a majority vote favors the repeal of the matter referred, it is repealed. Otherwise, the matter 

referred remains in effect or, if it has been suspended, becomes effective on certification of the 

election. 

 

AS 29.26.190. Effect. 

(a) The effect of an ordinance or resolution may not be modified or negated within two years 

after its effective date if adopted in an initiative election or if adopted after a petition that 

contains substantially the same measure has been filed.  

                                                
1 “It” refers to the initiative and “amended” refers to an act of the legislature, per personal conversation on 1/8/2011 

with Vic Fischer, delegate to the Constitutional Convention. 

http://touchngo.com/lglcntr/akstats/Statutes.htm
http://touchngo.com/lglcntr/akstats/Statutes/Title29/Chapter26/Section100.htm
http://touchngo.com/lglcntr/akstats/Statutes/Title29/Chapter26/Section110.htm
http://touchngo.com/lglcntr/akstats/Statutes/Title29/Chapter26/Section170.htm
http://touchngo.com/lglcntr/akstats/Statutes/Title29/Chapter26/Section180.htm
http://touchngo.com/lglcntr/akstats/Statutes/Title29/Chapter26/Section190.htm
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(b) If an ordinance or resolution is repealed in a referendum election or by the governing body 

after a petition that contains substantially the same measure has been filed, substantially similar 

legislation may not be enacted by the governing body for a period of two years.  

 

AS 29.35.055. Local Air Quality Control Program. 

A municipality may establish a local air quality control program as provided in AS 46.14.400 

only if the municipality has obtained the consent of its governing body through an ordinance 

authorizing the participation. This section applies to home rule and general law municipalities. 

 

AS 46.14.400. Local Air Quality Control Programs. 

(a) With the approval of the department, a municipality may establish and administer within its 

jurisdiction a local air quality control program that operates in lieu of and is consistent with all or 

part of the department's air quality program as established under this chapter. A first or second 

class borough may administer an air quality control program approved by the department under 

this subsection on an areawide basis and is not subject to the restrictions for acquiring addit ional 

areawide powers specified in AS 29.35.300 - 29.35.350. A third class borough may administer a 

local air quality control program approved by the department under this subsection only in a 

service area formed under AS 29.35.490 (b) or (c). 

(d) A municipality or a local air quality district seeking department approval for a local air 

quality control program shall enter into a cooperative agreement with the department that is 

designed to avoid unnecessary duplication of responsibilities. The cooperative agreement must 

include provisions specifying 

(1) the respective duties and authority of the department and the municipality or local air quality 

district in the administration of the local air quality control program; 

(2) the authority of the municipality or the local air quality district to employ staff to administer 

the local air quality control program; 

(3) duties of staff employed under (2) of this subsection; 

(4) the procedures that must be followed by the municipality or local air quality district when 

requesting money from the clean air protection fund to cover the costs of implementing the 

municipality's or district's air quality program; 

(5) the procedures that will be used by the department in approving a request under (4) of this 

subsection and submitting it to the legislature for funding; 

(6) respective enforcement responsibilities of the department and the municipality or the local air 

quality district; 

(7) that if the municipality or local air quality control district seeks authority to take action under 

(f) of this section, the municipality or local air quality control district will use procedures that are 

substantially equivalent to those required under AS 46.14.010 and 46.14.015. 

 

AS 46.14.410. Inadequacy of Local Program. 

(a) If a municipality or a local air quality district has an approved local air quality control 

program under AS 46.14.400 and the department determines that the program is being 

implemented in a manner that fails to meet the terms of the cooperative agreement or is 

otherwise being inappropriately administered, the department shall give written notice setting out 

its determination to the municipality or local air quality district. Within 45 days after giving 

written notice, the department shall conduct a public hearing on the matter. The hearing shall be 

recorded by any means that ensures an accurate record. 

http://touchngo.com/lglcntr/akstats/Statutes/Title29/Chapter35/Section055.htm
http://touchngo.com/lglcntr/akstats/Statutes/Title46/Chapter14/Section400.htm
http://touchngo.com/lglcntr/akstats/Statutes/Title46/Chapter14/Section400.htm
http://touchngo.com/lglcntr/akstats/Statutes/Title29/Chapter35/Section300.htm
http://touchngo.com/lglcntr/akstats/Statutes/Title29/Chapter35/Section350.htm
http://touchngo.com/lglcntr/akstats/Statutes/Title29/Chapter35/Section490.htm
http://touchngo.com/lglcntr/akstats/Statutes/Title46/Chapter14/Section010.htm
http://touchngo.com/lglcntr/akstats/Statutes/Title46/Chapter14/Section015.htm
http://touchngo.com/lglcntr/akstats/Statutes/Title46/Chapter14/Section410.htm
http://touchngo.com/lglcntr/akstats/Statutes/Title46/Chapter14/Section400.htm
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(b) If, after the hearing, the department upholds the determination made in the written notice, the 

department shall provide the municipality or local air quality district with a written finding 

setting out the nature of the deficiencies and a description of the necessary action to be taken to 

ensure that the local air quality control program prevents or controls air pollution. The 

department shall provide its finding to the municipality or district within 45 days after closure of 

the public hearing record. The department shall set a reasonable period of time for the 

municipality or local air quality district to take corrective action in response to the department's 

finding. 

(c) If the municipality or local air quality district fails to take corrective action within the time 

period set by the department under (b) of this section, the department shall terminate the 

cooperative agreement and resume management of air quality control in the affected jurisdiction. 

If the municipality or the local air quality district partially remedies, to the department's 

satisfaction, the deficiencies found in the determination, the department shall amend the 

cooperative agreement to reflect a modified allocation of responsibilities between the department 

and municipality or the local air quality district. 

(d) A municipality or local air quality district that has had its cooperative agreement terminated 

may, with the department's approval, resume a local air quality control program if the 

municipality or district agrees to comply with AS 46.14.400 and with any corrective action plan 

required by the department. 

(e) If the department finds that control of a particular class of stationary source or emissions unit, 

because of its complexity or magnitude, is beyond the reasonable capability of the municipality 

or the local air quality district or may be more efficiently and economically controlled at the state 

level, the department may assume and retain jurisdiction over the class of stationary source or 

emissions unit. Classifications under this subsection may be based on the nature of stationary 

sources or emissions units involved, their size relative to the size of the communities in which 

they are located, or another basis established by the department. 

 

Alaska DEC-FNSB MOU for air pollution control, Jan. 2010 [refer to AS 46.14.410. 

Inadequacy of Local Program. above] 

 

Alaska Administrative Code: http://www.touchngo.com/lglcntr/akstats/AAC.htm 

 

Chapter 50. Air Quality Control 

 

FNSB Borough Code: http://www.codepublishing.com/ak/fairbanksnorthstarborough/ 

 

1.02.020 General powers. 

A. The borough has the following general powers, subject to other provisions of law. 

7. To enforce an ordinance and to prescribe a penalty for violation of an ordinance. 

 

1.02.040 Conferred areawide powers. 
A. The borough by ordinance exercises the following powers on an areawide basis 

3. Provides air pollution control in accordance with AS 46.03, May 14, 1970. 

 

1.03.070 Emergency ordinances. 

http://touchngo.com/lglcntr/akstats/Statutes/Title46/Chapter14/Section400.htm
http://www.dec.state.ak.us/air/anpms/doc-anpms/fnsb_mou_jan10.pdf
http://touchngo.com/lglcntr/akstats/Statutes/Title46/Chapter14/Section410.htm
http://touchngo.com/lglcntr/akstats/Statutes/Title46/Chapter14/Section410.htm
http://touchngo.com/lglcntr/akstats/Statutes/Title46/Chapter14/Section410.htm
http://www.touchngo.com/lglcntr/akstats/AAC.htm
http://www.touchngo.com/lglcntr/akstats/AAC.htm
http://www.touchngo.com/lglcntr/akstats/aac/title18/chapter050.htm
http://www.codepublishing.com/ak/fairbanksnorthstarborough/html/FairbanksNSB01/FairbanksNSB0102.html
http://www.codepublishing.com/ak/fairbanksnorthstarborough/
http://www.codepublishing.com/ak/fairbanksnorthstarborough/html/FairbanksNSB01/FairbanksNSB0102.html#1.02.020
http://www.codepublishing.com/ak/fairbanksnorthstarborough/html/FairbanksNSB01/FairbanksNSB0102.html#1.02.040
http://www.codepublishing.com/ak/fairbanksnorthstarborough/html/FairbanksNSB01/FairbanksNSB0103.html#1.03.070
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A. To meet a public emergency the assembly may adopt an emergency ordinance effective on 

adoption. Each emergency ordinance shall contain a finding by the assembly that an 

emergency exists and a statement of the facts upon which the finding is based. An emergency 

ordinance may be adopted, amended and adopted, or rejected at the meeting at which it is 

introduced. The affirmative vote of all members present, or the affirmative vote of three-

fourths of the total membership, whichever is less, is required for adoption of an emergency 

ordinance. The assembly shall print and make available copies of adopted emergency 

ordinances. 

B. An emergency ordinance may not be used to levy taxes, to grant, renew, or extend a 

franchise, or to regulate the rate charged by a public utility for its services. 

C. An emergency ordinance is effective for 60 days. (Ord. 86-071 § 2, 1986) 

 

1.02.120 General construction. 
A liberal construction shall be given to all powers and functions of the borough conferred in AS 

29 or acquired in accordance with this chapter. (Ord. 86-071 § 2, 1986)
2
 

 

1.02.130 Extent of powers. 

Unless otherwise limited by law, the borough has and may exercise all powers and functions 

necessarily or fairly implied in or incident to the purpose of all powers and functions conferred in 

AS 29 or acquired in accordance with this chapter. (Ord. 86-071 § 2, 1986) 

 

2.08.080 Legislative power. 

A. The legislative power of the borough is vested in the assembly 

 

Chapter 8.21 PM2.5 Air Quality Control Program 

 

2.10.110 Conflicts of interest. 

A member of the board who has a conflict of interest in any matter under investigation or 

consideration must disclose the conflict of interest and shall not participate in the matter. (Ord. 

2006-69 § 2, 2006)  

 

[2.10.150 Filing of a verified complaint.] 

 

The Oct. 2009 voter-approved Prop B which affirmed authority for the local PM 2.5 

program 

 

Current FNSB Air Quality Ordinance 2010-28 (approved 6/10/2010) 

 

Proposition A: the Home Heating Protection Act 

Approved Oct. 5, 2010, certified Oct. 12, 1010. AS 29.26.170(d): Voter-approved initiatives 

“effective upon certification of the election.” 

 

Mayor’s draft 2011-03, version 1/13/2011 
 

                                                
2 liberal construction - A form of construction which allows a judge to consider other factors when deciding the 

meaning of a phrase or document. Duhame Legal Dictionary 

http://www.codepublishing.com/AK/FairbanksNorthStarBorough/html/FairbanksNSB01/FairbanksNSB0102.html#1.02.120
http://www.codepublishing.com/AK/FairbanksNorthStarBorough/html/FairbanksNSB01/FairbanksNSB0102.html#1.02.130
http://www.codepublishing.com/AK/FairbanksNorthStarBorough/html/FairbanksNSB02/FairbanksNSB0208.html#2.08.080
http://www.codepublishing.com/ak/fairbanksnorthstarborough/html/FairbanksNSB08/FairbanksNSB0821.html#8.21
http://www.codepublishing.com/ak/fairbanksnorthstarborough/html/FairbanksNSB02/FairbanksNSB0210.html#2.10.110
http://co.fairbanks.ak.us/ClerksOffice/Elections/ElectionHistoryPDFs/Index%20of%20Propositions.pdf
http://co.fairbanks.ak.us/ClerksOffice/Elections/ElectionHistoryPDFs/Index%20of%20Propositions.pdf
http://www.aqfairbanks.com/wp-content/uploads/Final-fairbanks-pm2.5-ordinance-2010-28.pdf
http://co.fairbanks.ak.us/ClerksOffice/Elections/GeneralInfo_RegularAndServiceAreaElections/RegularElections/2010/ORDINANCE%20AS%20SUBMITTED%20BY%20CITIZENS%20INITIATIVE_HomeHeatingProtectionAct.pdf
http://touchngo.com/lglcntr/akstats/Statutes/Title29/Chapter26/Section170.htm
2011-03,%201/13/2011%20version
http://www.duhaime.org/LegalDictionary/L/LiberalConstruction.aspx

